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THE LABOR “PICKETING” OPINION. 





When Chief Justice Taft ascended the 
Bench, we said (93 Cent L. J. 93.) that 
John Marshall’s fame lay more in recog- 
nizing things that should be brought with- 
in the protection of the Constitution, 
thereby developing the Government, 
than in discovering the counterfeit, how- 
ever well intentioned, that operated to 
defeat or divert its true course and spirit. 
We ventured to predict that Taft’s fame 
would lie more largely within the latter 
sphere. It was also said that “owing to 
the pomp and tinsel and humane pre- 
tentions of modern proponents, his work 
will. prove more difficult, but it none 
the less will thoroughly be done”. His 
elevation was further commented upon as 
being most timely because the present 
trend of national Government is to cen- 
tralization and that of state governments 
to socialism, under the disguise of 
“humane experiments.” 

In one amongst his first judicial utter- 
ances, the Country’s faith has been justified 
and our prediction fullfilled. 

“The Constitution,” said he, “was in- 
tended, its very purpose was, to prevent 
experimentation with the fundamental 
rights of the individual.” (Truax et al. 
v. Corrigan et al, 42 Sup. Ct. 124.“The 
Labor Picketing Case”). He then quotes 
and approves Mr. Justice Brewer in the 
agreeably remembered case of Muller v. 
Oregon (208 U. S. 412), that “it is the 
peculiar value of a written constitution 
that it places in unchanging form limita- 
tions upon legislative action, and thus 
gives a permanance and stability to pop- 
ular Goverment which otherwise would 
be lacking.” 

The “Picketing” case arose out of an 
Arizona statute depriving business men of 





injunctive relief against former employees 
who picketed their establishments in 
such a violent, abusive and threatening 
manner as to substantially destroy their 
business and with the intention to do so. 


It was declared by the Federal Supreme 
Court to be contrary to the Fourteenth 
Amendment, reversing the Arizona 
Court. While the point was raised on a 
question of procedure—the right of a 
Legislature to deprive one of the protec- 
tion of equitable relief — it was really 
decided on the difficult question of classi- 
fication under the Fourteenth Amend- 
ment. The effect of the Arizona Court’s 
decision showed “that the Statute grants 
complete immunity from any civil or 
criminal action to the defendants (former 


‘employees on strike) for it pronounces 


their acts lawful.” The same exemption 
was unsuccessfully attempted in Con- 
nolly v. Union Sewer Pipe Co. (184 U. S. 
540), by excepting farmers from the opera- 
tion of the anti-trust act. So there was 
merely a recrudescence of the genuine 
Constitutional spirit. 


The effort of ingenious council to cre- 
ate an exception under the authority of 
the several “Employer’s Liability Cases” 
utterly failed under the logic of the Chief 
Justice. 


“The general end of such legislation 
(sic employer’s liability) is that the em- 
ployer shall become the insurer of the 
employee against injuries from the em- 
ployment, without regard to the negli- 
gence, if any, through which it occurred, 
leaving to the employer to protect him- 
self by insurance * * *. It seems a far 
cry from classification on the basis of the 
relation of employer and employee in re- 
spect of injuries in course of employment 
to classification based on the relation of 
an employer, not to an employee, but to . 
one who has ceased to be so, in respect of 
torts thereafter committed by such ex- 
employee on the business and property 
rights of the employer. It is really a 
little difficult to say, if such classification 
can be sustained, why special legislative 
treatment of assaults upon an employer 
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or his employees by ex-employees may | diction. We suggest that the failure to 


not be sustained with equal reason.” 

The Chief Justice, in distinguishing the 
“equality” clause of the Fourteenth A- 
mendment so associates it with the “due 
process” rule of the Fifth, in which it 
does not appear, as to portray their co- 
operative elements although “the spheres 
of the protection they offer are not co- 
terminous.” One guarantees a day in 
court while the other assures equality 
before the law. It is seldom that judi- 
cial language is sufficiently simple to 
fullfill its technical purpose and yet prove 
adaptable to the class room. Both sides 
are kept in the mind’s eye by this phrase: 
“The guarantee was intended to secure 
equality of protection, not only for all but 
against all similarly situated. Indeed, 
protection is not protection unless it does 
so.” The object of the Fourteenth Amend- 
ment ‘is thus pictured: “It sought 
an equality of treatment of all persons, 
even though all enjoyed the protection 
of due process.” The reason of the Four- 
teenth Amendment was that “the framers 
and adopters of this amendment were not 
content to depend on a mere minimum 
secured by the due process clause, or 
upon the spirit of equality which might 
not be insisted on by local public opin- 
ion”. 

The attempt of the defendants to hide 
behind a barrage of technical procedure, 
or rather an alleged absence of equitable 
remedy by virtue of a statutory depri- 
vation, served the useful purpose of em- 
phasizing the inequality of the Legis- 
lative action and of making virile the search- 
ing power of the Supreme Court in protect- 
ing federal rights, a remedy flung foremost 
into importance by the recent experimenta- 
tion of certain State Legislatures. The con- 
cession that there is no vested right in 
court procedure or remedies that the Leg- 
islature may not take away at its pleas- 
ure, in no sense permits the granting of 
it by the Legislature to one and the de- 
nying of it to another under like circum- 
stances and in the same territorial juris- 


_ later beg the liberty to discuss. 





draw that fundamental distinction seems 
to be the weakness of an otherwise 
strong minority opinion, which we shall 
More- 
over, the State Court’s interpretation of 
a discriminatory statute into a rule of evi- 
dence as a destruction of the right of 
Federal appellate jurisdiction is made 
vain and useless by the exercise of the 
Supreme Court’s power to “go behind the 
finding” of the State Court “to set wheth- 
er it is without substantial support”. 
There is not only a reason but a neces- 
sity for this position. “If the rule were 
otherwise, it almost always would be 
within the power of a state court prac- 
tically to prevent a review here.” This 
statement is colored with too much con» 
mon sense to admit of any question. 


A business man would be amazed if 
one questioned the value of his good 
will in business. Yet it was seriously 
contended by the Labor Union “that 
while good will is a valuable factor in 
business success, no man has a _ vested 
right in the esteem of the public.” What 
human accomplishment is it, may one 
ask, that is not measured by reputation 
and what is reputation but public es- 
teem. Prior to the enactment of the 
objectionable statute, “Picketing was un- 
lawful in Arizona because it was pre- 
sumed to induce breaches of the peace.” The 
Union argued that the “plaintiffs had no 
vested right to have such a rule of law 
continue in that state” and that the state 
could permit it to be invaded without at- 
tendant liability. The millions of busi- 
ness men, whose reputation for fair deal- 
ing has been handed down through gen- 
erations from sire to son, will treasure 
this ruling as second only to the life’s 
blood given and the milions of dollars 
spent in advertising, in the Jaudable ef- 
fort of earning the esteem and patronage 
of the public they served. That person- 
al pride of accomplishment is and has 
been the foundation of American enter- 
prise and prosperity ever since so- 
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cialism was destroyed in Virginia in 
1614. It is the inspiration of the Yankee 
working cry of “getting along in the 
world” and makes possible America’s 
generous charity to improvident experi- 
menters or the yictims of an ambitious 
avarice. If for no other reason than in 
thus assuring the greatest personal re- 
ward and the greatest asset of any busi- 
ness the case of “Truax v. Corrigan” will 
live. 


While approving the right of lawful 
picketing, just as one approves of the 
right of the employer to solicit additional 
business and add to his good name and 
reputation, one wishes to know the kind 
of picketing authorized by Arizona and 
obversely that permitted by law. Was 
it done “subject to the primary right of 
the employer and his employees, and his 
would-be employees, to free access to his 
premises without obstruction by violence. 
intimidation, annoyance, importunity or 
dogging?” “It was lawful for ex-eim- 
ployees on a strike and their fellows in a 
labor union to have a single representa- 
tive at each entrance to the plant of the 
employer to announce the strike and 
peaceably to persuade the employees and 
would-be employees to join them in it.” 
(American Steel Foundries Co. v. Tri- 
City Council — not yet reported.) On 
the contrary, reads the opinion in the prin- 
cipal case, “it was not lawful persuasion 
or inducing. It was not a mere appeal to 
the sympathetic aid of would-be custo- 
mers by a simple statement of the fact 
of the strike and a request to withhold 
partonage. It was compelling every cus- 
tomer or would-be customer to run the 
gauntlet of most uncomfortable publicity, 
aggressive and annoying importunity, libel- 
lous attacks and fear of injurious conse- 
quences, illegally inflicted, to his reputation 
and standing in the community * * *. Vio- 
lence could not have been more effective” 

A strong light was turned on the Clayton 
Act by showing its disassociation with the 
equality clause of the Fourteenth Amend- 
ment, for that Amendment applies only to 








State action and secondly, that the Clayton 
Act was “merely declaratory of what had 
always been the law and the best practice in 
equity” as set out in American Steel Foun- 
dries v. Tri-City Trades Council, supra, 
and already discussed. Thus the right to 
the disagreeable, destructive and dangerous 
act of picketing has been permanently fixed 
and legally regulated in both Federal and 
State law. It is forever removed as a temp- 
tation to the opportunist and professional 
exploiter of labor. 


Mr. Justice Holmes, Mr. Justice Pitney 
and Mr. Justice Brandeis filed written dis- 
sents, the latter in a lengthy and lucid opin- 
ion. The dissent of Mr. Justice Pitney, as 
well as that of Mr. Brandeis, will be dis- 
cussed in a later number. Mr. Justice Holmes 
coined a picturesque phrase in the expres- 
sion “delusive exactness.” He was greatly 
troubled by the preclusive directness of the 
Fourteenth Amendment. Declared the vete- 
ran jurist: “There is nothing that I more 
deprecate than the use of the Fourteenth 
Amendment beyond the absolute compulsion 
of its words to prevent the making of so- 
cial experiments * * *.”” One feels that, with 
the greatest respect, it may be suggested 
that the cause of present unsettled Govern- 
mental conditions is a clear legislative tend- 
ency in certain groups to depart from es- 
tablished constitutional principles that are 
the very soul of the American Republic. 
It seems to be overlooked that these people 
wish to change the form of the American 
Government, and would just as _ likely 
change it again at the first opportunity. 
They would fly off into untried experiments 
and innovations — anything new — though 
foreign to the genius of the Government 
of the Fathers. St. Paul, it is respectfully 
suggested, seems to have first discovered 
that mental attitude in the Athenians. If 
we interpret properly, the loss of the true 
inspiration was suggested as the seat of 
their dissatisfaction. And yet, Paul him- 
self a proselyte, was probably next to the 
greatest Reformer that civilization has 
known. Though he disagreed with Barn- 
abas as to the form of worship, they were 
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ever in accord as to the great underlying 
principle. And the permanence and stabil- 
ity thus established, brought down through 
the centuries in human faith, has lit the way 
like a pillar of fire in the darkness of un- 
certainty. 

Tuomas W. SHELTON. 








NOTES OF IMPORTANT DECISIONS. 





TEST AS TO WHETHER SCHOOL IS CON- 
DUCTED FOR PROFIT, WITHIN TAX EX- 
EMPTION LAW.—Whether or not a school is 
conducted for profit, in order to ascertain 
whether or not it is subject to tax, is not 
shown by proof that there is or may be a 
profit; the test being whether the school is 
conducted for the purpose of making a profit. 
In other words, whether the charges for board 
and tuition are fixed with the intention of yield- 
ing a profit over and above the actual cost. 
So held in Mayor, etc. v. State Board, N. J. 
Sup., 115 Atl. 342. In this respect the Court 
said: 

“We think there is no merit in the conten- 
tion of the borough that the school is ‘con- 
ducted for profit’ within the meaning of the 
Tax Act. As we have seen, it was incorporated 
under ‘an act to incorporate associations for 
pecuniary profit,’ and has no capital stock, and 
the trust agreement which resulted in trans- 
ferring the school from individual to corporate 
control shows that no profit was contemplated. 

“The question being whether the school is 
‘conducted for profit’ (so as to defeat exemp- 
tion) within the meaning of the act, the test 
is not whether there is or may be a profit, but 
whether the school is conducted for the pur- 
pose of making a profit; that is to say, whether 
the charges for tuition and’ board are fixed 
with the intention of yielding a profit over and 
above the actual cost. Institute of Holy Angels 
v. Bender, 79 N. J. Law, 34, 74 Atl. 251. In 
the case of a day school (such as the one now 
in question), unless the tuition charges are so 
fixed as to evince a purpose to make a profit 
over and above the cost of tuition, the school 
is exempt. In the present case the evidence 
shows conclusively that the charges are not 
fixed with the intention of yielding a profit. It 
shows that the school is supported in part by 
an endowment and gifts from friends, and that 
the charges for tuition are much lower than 
other schools of like character. It shows that, 
in fact, the school did not yield a profit, but 
was conducted at a loss.” 





TERMINATION OF AUTOMOBILE POLICY 
FOR VIOLATION OF CLAUSE PROHIBITING 
TRANSPORTATION OF PASSENGERS FOR 
HIRE.—Using an automobile to carry passen- 
gers in jitney service mornings and evenings, 





although not regularly every day, violates a 
clause in an insurance policy prohibiting op- 
eration for transporting passengers for hire.— 
Wood v. American Automobile Ins. Co., Kan., 
202 Pac. 82. 


“The plaintiff cites Commercial Union As- 
sur. Co. of London v. Hill (Tex. Civ. App.), 
167 S. W. 1095. There, however, the only evi- 
dence of the breach of the clause against carry- 
ing passengers was that on two or three after- 
noons during the fair the plaintiff’s son used 
the car, without his father’s knowledge, for 
carrying passengers for hire to and from the 
fair grounds. The Court said that the clause 
was intended to mean that the owner should 
not make a business of using the car for hire, 
and that it was evidently never contemplated 
that the casual use of it as made in this in- 
stance would work a forfeiture. Here the 
father-in-law testified that he used the car most- 
ly for family amusement. 

“*And sometimes, of course, I hauled some 
passengers back and forth, morning and night. 
Of course, I worked 12 hours a day, and I 
haven’t lost a day in three years. I didn’t 
make a regular business of it, but— 

“Q. ‘But, you did use it for that purpose, 
mornings and evenings?’ A. ‘Not altogether, 
but once in a while—once in awhile I would 
make a trip.’ 


“This evidence, together with the fact of 
having taken out a license, puts the case in a 
different attitude from the one considered by 
the Texas court.” 

In addition to the case cited by the Court, 


there might be mentioned the following cases, 
which involve the question of breach of similar 
warranties to the one involved in the fore- 
going case: Orient Ins. Co. v. Van Zant-B. D. 
Co., Okl., 151 Pac. 323; Crowell v. Maryland 
Motor Car Ins. Co., 169 N. C. 35, 85 S. E. 37; 
Elder v. Federal Ins. Co., 213 Mass. 389, 100 N. 
E. 655; Berryman v. Maryland Motor Car Ins. 
Co., Mo. App., 204 S. W. 738. 





INJURY RECEIVED IN STATE OTHER 
THAN THAT OF EMPLOYMENT AS COM- 
PENSABLE.—Pickering v. Industrial Commis- 
sion, Utah, 201 Pac. 1029, holds that, under the 
Industrial Commission Act, which provides 
that a workman hired within the state, who 
receives injury in employment outside of the 
state, is entitled to compensation, a resident 
of the state who was employed by a co-partner- 
ship engaged in the contracting business with- 
in the state, but was thereafter sent by them 
to take charge of work in another state, is 
entitled to compensation for injuries received 
in the course of his employment in the other 
state, though the employer had taken out in- 
surance against such injuries under the Com- 
pensation Act of that State. 

Said the Court: 
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“Under the admitted facts in this case, it 
would seem that the plaintiff here has met 
all the requirements of the foregoing provi- 
sion of our statute. Although he received an 
injury outside of this state, he was hired in 
this state. Not only was he hired in this 
state, but he was a resident of Utah, employed 
in a business or enterprise being conducted 
in Utah and by Utah residents. The plain 
and express wording of our statute permits of 
no other construction or interpretation than 
that under the showing here made by the ap- 
plicant, it was intended by our Legislature 
that the beneficient purposes of our act should 
be given extra-territorial effect and compensa- 


tion allowed.” 








THE LAW AS TO DIVISION AND 
PARTITION FENCES. 


What Constitutes a Proper Fence-——Few 
controversies come within the province of 
the general practitioner that create the de- 
gree of acrimony between the parties in- 
volved, as do those relating to fences; and 
that is not the only characteristic that is 
generally experienced, for the law applica- 
ble will often present a difficult problem to 
one’s puzzled brain. A fence generally sig- 
nifies an artificial structure built for the 
purpose of enclosing land.’ It is nothing 
more than a line of obstacle, and may be 
composed of any material which will pre- 
sent sufficient obstruction.” 

The kind of fence one is obliged to main- 
tain is one of such character that ordinary 
domestic stock will not go through or over; 
it ordinarily is not meant to contemplate 
an obstruction that will prevent very small 
animals or those of a wild nature from go- 
ing through or over, nor need it be such as 
will restrain breachy animals from going 
over. As to such animals the rule of the 
common law would prevail, and the owner 
would be obliged to see that they remained 
on his own soil. If he did not he would be 
liable for their depredations. This would 
be true as to fowls that would fly over an 
ordinary fence, and if after notice the own- 
er did not keep them on his own soil, the 
owner of the adjoining lands, if injured in 


(1) Abbott Law. Dict. 400. 
(2) Allen v. Fobise, 77, Ill. 169. 


VilM 


his crops or otherwise by such fowls while 
on his lands, might impound them and un- 
der some circumstances might even kill 
them. However, the adjoining owner must 
not purposely place things on his land to 
entice them over.” It was early laid down 
that a man might kill pigeons corning on his 
land,* and this is true even though there 
was a statute protecting them, when the 
owner had been warned to keep them away.® 
If the statute prescribes what will consti- 
tute a lawful fence, then the requirements 
of the statute must be followed.® A “lawful 
fence” has been defined to be such as good 
husbandmen generally keep.” 


Unless a statute prescribes otherwise the 
fence may be constructed of any kind of 
material, only there must nothing be used 
that might cause injury to a neighbor’s 
stock, taking into consideration the use that 
the neighbor makes of his land.* ‘Consid- 
ering that barbed wire may be injurious, its 
use is generally regulated by statute. 

Considered as a Fixture.—A fence is gen- 
erally considered as a fixture and a part 
of the realty to which it is attached,® and 
material put into a fence becomes part of 
the realty.*°° When once in the fence it 
loses the characteristics of personal prop- 
erty." And it has been held that material 
placed along the line of a contemplated 


(3) Johnson v. Patterson, 14, Conn. 1, 35, Am. 
Dec. 96. 

(4) Dewell v. Saunders, Cro. Jac. 490, and 
chickens might be held in the same class. 

(5) Taylor v. Newman, 4 B. & S. 89, 116 E. 
Cc. L. 89. 


(6) Scott v. Jackson, 93 Ill., App. 527; Huber 
v. Wilkinson, 46 Io., 458. Russell v. Hannibal, 
R. R., 83, Mo. 507. 

(7) Sick v. Conck, 112 Ind., 504, 14 Am. St. 
Rep. 203. 

(8) Polak v. Hudson, 43 N. J. L. 43. 

(9) Brown v. Bridges, 31 Io.. 138; Glidden v. 
Bennett, 43 N. H. 306. 

(10) Rawson v. Ward, 128 Mass.; English v. 
Ireland, 55 Miss. 290; Kimball v. Adams, 52 Wis. 
554. <A lent to B, for the use upon B’s land the 
rails put into a fence standing upon A’s land. 
Held that upon the sale by A to B of the land 
where the fence stood, the rails were fixtures 
and went with the land. McLaughlin v. John- 





| son, 46 Ill. 163. 
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fence, but not yet used because the fence 
was not yet completed, loses its personal 
character.** 


So, too, it has been held that if a fence 
is built on land by another than the owner, 
without any agreement as to removal, it be- 
comes the property of the owner of the 
land.** 


Obligation to Fence.—The doctrine of the 
common law that a person was only bound 
to fence so far as is necessary to keep his 
own stock in,’* was in most states at an 
early date considered as being inapplicable 
to the condition of affairs here, and repu- 
diated by the courts or supplanted by stat- 
utory enactments.”* 


Recognizing that “fences have two sides 
to them, and the real and practical pur- 
poses of a fence, is not only to protect the 
enclosures of the proprietor from the in- 
trusion of animals from without, but also 
to confine such as may be kept within,” stat- 
utes have been passed practically in all the 
states regulating the building and keeping 
in repair of outside or division fences, and 
those along railroads. These make it com- 
pulsory upon the owners of adjoining lands, 
to build and maintain on these lands certain 
fences, and if the owner neglects or refuses, 
it is done in a designated manner and the 
costs collected the same as taxes. 


These laws have generally been held to 
be constitutional as a proper exercise of the 
police power of the state. The latest to 


(11) Rickets v. Donel, 55 Ind., 470; Smith v. 
Carroll, 4 Greene, Io., 146. 

(12) McLaughlin v. Johnson, 46 Ill, 163; 
Conklin v. Parsons, 1 Chanel, (Wis) 240. But 
timber cut and piled on land for the purpose 
of building a fence does not pass with the land. 
Longino v. Webster, 88 S. W., 445. 

(13) Kimball v. Adams, 52 Wis. 534; Mc- 
Laughlin v. Johnson, 46 Ill. 163. Except when 
put there by a tenant temporarily for his own 
use. Even if there was an agreement it would 
not bind a purchaser without notice. 28 Mo. 
556, 75 A. M. Dec. 135; Raymond v. Anderson, 
33 Kans. 264. 

(14) Towonda R. R. v. Munger, 5 Den. N. Y. 
255. : 

(15) Kerwhacker v. C., C. & C. R. R. 3 O. 
8. 172; Seelig v. Pettus, 3 Gilman (Ill.) 130. 





come within our knowledge is that of Zar- 
baugh v. Eglinger,*’ with extensive note. 


Constitutionality of Statutes Compelling 
to Fence.—In the state of Ohio the statute 
provides that adjoining land-owners must 
build and maintain the partition fence in 
equal shares, making no provision as to 


whether the lands be enclosed or not, or 


used in any particular manner. It also pro- 
vides that the owners of rights-of-way used 
as farm outlets shall build and maintain one- 
half of the fence on either side. If the 
owner does not build the portion of the 
fence required of him, the township trus- 
tees may have it built, and certify its cost to 
the tax assessing official and it is put on the 
tax duplicate and collected as ordinary tax- 
es. This statute has been assailed as to its 
constitutionality three times. First is, the 
case of Alma Coal Co. v. Cozad.**7 Here 
the law was not held to be generally uncon- 
stitutional, but only in its application to the 
facts in this case, and as the coal company’s 
land was uninclosed, and it would reap no 
benefit from the fence, and there was no 
such use of the coal company’s property as 
to indicate probable injury to its neighbors 


or the community in absence of a fence, . 


its land could not be assessed for construc- 
tion of one-half of the fence on its bound- 
ary line. The next case was that of Mc- 
Dorman v. Ballard.*® 
as the facts did not show that the lands were 
uninclosed, the law was not unconstitutional 
and a valid assessment on the land could be 
made. 


Statute is Not Exclusive—May be Gov- 
erned by Agreement.—While it is provided 
by statute that adjoining landowners shall 
build and maintain the fence on the par- 
tition line in certain portions, this is not ex- 
clusive, and the owners may, by agreement, 
fix their respective rights therein.® The 
statute is intended to control only wheré 


(16) 
(17) 
(18) 
(19) 


99 O. S. 133, 6 A. L. R. 208. 
79 O. S. 34. 

94 0. S. 183. 

19 Cyc. 470. 
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Here it was held that | 
















ViIM 





TS 


ce, . 





VoL. 94 


CENTRAL LAW JOURNAL 61 








there is no agreement.”° In such cases the 
agreement controls so long as they act un- 
der it,?* or until repudiated by them,” and 
there are deisions that the only way an 
agreement between the parties can be re- 
voked is by calling the public authorities to 
determine the matter.”* 


It is generally held that the agreement 
need not be in writing.** They may agree 
that there need be no partition fence.” 
However, if the parties fail to live up to 
their agreement the statute may be called 
into action, and the building of the fence 
enforced in the manner the statute provides, 
unless a contract has been made and ex- 
ecuted according to the law or some stat- 
utory provision.” 


It may be doubted whether the parties 
can by contract take away from the public 
authorities the right to enforce the building 
and maintenance of a proper fence. The 
agreement might fix the portion that each 
should build, and matters of that kind, but 
if they should neglect or refuse to build 
the portion they had agreed to, then the 
public authorities could compel them so to 
do. If the agreement is a valid one, gen- 
erally required to be in writing, it will be 
recognized by the public authorities, and 
the building and maintenance of the fence 
enforced according to its provisions. 


If the statute provides that “the fence 


shall be built and maintained in equal shares 


unless otherwise provided in writing,” this 
means that the only way in which either 
party can be relieved from his liability to 
build and maintain an equal share, is by 


contract in writing. The parties may orally 


divide the fence, by assigning the part each 


(20) Miller v. Wehinger, 68 Pa. St. 235; Bodel 
v. Nehls, 85 Iowa 164. 


(21) Hitchcock v. Tower, 55 Vt. 60; Mackler 
v. Cremer, 32 Mo. App. 550. 


(22) Scott v. Grover, 56 Vt. 499. 
(23) York v. Davis, 11 N. H. 241. 


(24) Baynes v. Chastan, 68 Ind. 376; Ivins v. 
Ackerson, 38 N. J. L.. 220. 


(25) Miller v. Belknap, 38 Iowa 2265. 
(26) Clidden v. Towle, 31 N. H. 163. 





shall build and maintain—and this will be 
valid if it is fairly an equal share.” 

If the parties have made a valid agree- 
ment signed and acknowledged as in a con- 
veyance of real estate, this undoubtedly 
would be valid and would operate and be in 
the nature of a covenant running with the 
land, and bind the parties and their suc- 
cessors in title, and if recorded or if they 
otherwise had notice, such an agreement 
would control the public authorities, were 
they called upon to divide the fence. 

Fence Along Farm Outlet.—In’ the case 
of Zarbaugh v. Eglinger, heretofore re- 
ferred to, the question arose as to the con- 
stitutionality of the law when an assessmen. 
had been placed against the owner of a 
farm outlet. The adjacent lands were 
farms, on which the owners conducted or- 
dinary farming operations, and the private 
right-of-way passed through them and was 
used as a right-of-way from the lands to 
a public highway, there being no gate where 
it entered the public road. The owner of 
the farm outlet had refused to build the 
fence and it was built by the trustees of the 
township and ,the cost placed as an assess- 
ment against his lands. To permit this to 
be done was claimed would be the taking 
of his property in violation of the Constitu- 
tion. In deciding that the assessment was 
not unconstitutional, the Court says: 

“The state is invested with power in the 
presence of the necessities of the economic 
conditions to prescribe such regulations with 
reference to persons and property as are 
reasonable and have a real relation to the 
subject; and if in- the judgment of the 
legislature the natural result of the ordinary 
use of a private right-of-way, which is 
bounded on either side by farming lands 
owned by others, would be to subject the 
crops and property of the latter to the risk 
of probable damage from the passing of 
stock and the encroachment of traffic, it 
may, in the exercise of the police power, 


for the ulterior public advantage, require 
the owner of such right-of-way to join 


(27) Unreported case in Court of Appeals, 
Clark County, Ohio. 
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with his adjacent neighbors in building a 
fence on their respective lines.” 

Whether this same rule would apply to ad- 
joining landowners, whose lands were not 
enclosed, but which are used for the tillage 
of crops, remains still an open question in 
Ohio. But it would seem that if these fence 
laws rest upon the police power of the state, 
then the power vests in the legislature to 
determine the conditions upon which the 
power in the particular case would be ap- 
plied, and unless it was clearly unreasonable 
and its enforcement is clearly confiscatory, 
the courts will not interfere with the dis- 
cretionary power of the legislature. Gen- 
erally in the use of lands the adjoining pro- 
prietors reap some benefit from a partition 
fence. It is some benefit to them that stock 
may be kept from trespassing thereon; it is 
some benefit to the community at large that 
controversies be avoided, which trespassing 
stock is sure to create. 


Rights and Liabilities of Purchasers of 
Lands.—Quite a number of the statutes now 
provide that when the public authorities 
make an assignment of a fence the same 
shall be recorded. Of course, this is notice 
and would bind subsequent purchasers. But 
suppose there is no record and no actual 
notice of an assignment of the partition 
fence, but the same has been actually as- 
signed or divided between the previous par- 
ties, what are the rights and liabilities of a 
purchaser? While we have no knowledge 
of a reported case directly answering this 
question, we think the purchaser has the 
same rights and is under the same liabilities 
as his predecessor in title. We think that 
a purchaser is bound to know that either 
by statute or custom, a partition fence must 
be maintained by the adjoining land own- 
ers, and that the fence on the land he has 
purchased, has in certain part or portion 
been maintained by his predecessor in title, 
and the adjoining land owner has also built 
and maintained a certain portion. What- 
ever interest the seller had passed as an ap- 
purtenance to the land in the conveyance 
to the purchaser.** 





A covenant is said to run with the land 
when either the liability to perform it or 
the right to take advantage of it passes to 
the assignee of the land.*® Agreements in 
reference to the building and maintenance 
of fences might well be classed as covenants 
running with the land. It is true that the 
purchaser might, unless the contract of 
agreement was in the form provided by 
law, repudiate it and have a new assign- 
ment, but until he does so he is under the 
same duties and possesses the same rights 
and subject to the same liabilities as his 
predecessor in title. 

Fences, especially when the lands are 
used for farming or grazing, are essential 
to the use and enjoyment of the land and 
are plain to view, and it is neither unfair 
nor unjust to hold that a purchaser is bound 
to take notice of the condition of the fences 
on the land, and when contemplating a pur- 
chase, to ascertain the rights of adjoining 
landowners in partition fences, and if he 
fails so to do he has no right to complain 
if he is held to possess the same rights and 
subject to the same liabilities as his predeces- 
sor in title. 

Right of Purchaser to Fence Placed on 
Farm by Tenant.—And if a fence on a farm 
appeared to be a permanent one, a purchaser 
of the farm is entitled to the fence, though 


it was erected by a tenant under an agree-' 


ment with the former owner that he might 
remove it at the end of his term, unless the 
purchaser had actual notice of such agree- 
ment.*° However, if it is so placed that 
one viewing the farm would conclude that 
it was placed there temporarily, the pur- 
chaser would be bound to inquire, and if 
he did not the tenant might remove it. 
Fences erected by a tenant for his own 
use are generally considered as trade fix- 
tures, and as between himself and his land- 
lord he can remove them. But in case of 
sale by his landlord, unless they were of 


(28) Rapps v. Barker, 4 Pick. (Mass.) 239. 
(29) Platt v. Eggleson, 200. St. 419. 


(30) Esther v. Burke, 123 S. W. 72, 139 Me. 
App. 267. 
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that character that they were evidently tem- 
porary, or the purchaser knew he placed 
them there for his own use and temporarily, 
he could not remove them. Whether he 
could recover their value from the land- 
lord is not free from doubt. If the tenant 
removes the fence the grantor is liable to 
the purchaser.** 

Rights and Liabilities of Tenant to Ad- 
joining Land Owners.—If a purchaser is 
under the same liabilities and possesses the 
same rights as his predecessor in title, how 
about a tenant in possession under a lease 
for years, etc.? It is generally held that an 
estate for years is a species of title to real 
estate ;°* and it might well be held that a 
tenant occupies much the same position as 
a purchaser. Of course, the tenant may, 
by the terms of his lease, fix his rights be- 
tween him and his landlord as to the build- 
ing and maintenance of fences, but it is 
problematic how far this could affect the 
rights of the adjoining proprietor. It could 
hardly, however, .be held that the tenant 
could be forced, under the statute, to build 
and maintain the fence; this liability is 
placed upon the owner of the land. But if 
the fence is defective and the tenant wishes 
to escape liabilities that follow therefrom, 
he must see that the fence is in proper con- 
dition. In one case it is said: 


“It is the duty of a farm tenant by force 
of law to make all needed repairs on fences, 
and if they are not kept in lawful condition 
it is his fault and not the landlord’s, and 
this is so although the fence was in the same 
condition at the time of the accident as it 


_ was when the tenant went into possession.”** 


A leading textbook says: 

“The actual occupier of lands burdened 
with the servitude of keeping up a boundary 
fence for the benefit of the adjoining occu- 
pier or landowner, is the proper party to 
be made defendant in an action for neglect- 
ing to maintain and repair a fence, for it 
is the duty of the actual occupier and not 
the landlord to keep up fences.’’** 

Another says: 

“The tenant by virtue of his occupation 
is liable to third persons for the conse- 


(31) Van Wagner v. Van Norstand, 19 Iowa 
422. 





quences if he neglect to keep up and repair 
division fences, party walls and highways, 
his liability in this respect being co-exten- 
sive with the landlord.’’** 

“It is the duty of a tenant who hgs leased 
a farm on shares to keep the fences in re- 
pair in the absence of a covenant to the 
contrary.’ 

If the tenant should build the fence for 
his own protection with the intent to re- 
move the same at the end of his tenancy, 
he could do so, as between himself and his 
landlord. In case the tenant refuses to 
maintain the division fence, and the land- 
lord negiects also so to do, the adjoining 
land owner is left the remedy of havin, 
the fence constructed by the public authori- 
ties, and until that is done, if damage re- 
sults to him, collect the same from the ten- 
ant. If the defective fence is the proximate 
cause of the injury, and the obligation to 
build the fence is a statutory one, it is not 
clear but that the action might be brought 
against either or both the landlord and ten- 
ant. 

Wm. M. Rocket. 

Springfield, Ohio. 


(32) Bowers v. Pomeroy, 21 O. S. 184. 

(33) Blood v. Spaulding, 57 Vt. 422. 

(34) 1. Add. on Torts, Woods, Ed. 214. 

(35) Taylor, Landlord & Tenant, 9th Ed., Sec. 


183. See also Wood, Lanh@lord & Tenant, Sec. 
436, p. 1004. 


(36) Fenton vy. Montgomery, 19 Mo. App. 156. 








COVENANTS—ENFORCEMENT. 





RUSSELL REALTY CO v. HALL. 





233 S. W. 996. 





Court of Civil Appeals of Texas. Dallas. July 
2, 1921. Rehearing Denied Oct. 15, 1921. 





Whether a person not a party to a restric- 
tive covenant has the right to enforce it de- 
pends upon the intention of the parties, to be 
ascertained from the language of the deed it- 
self, construed in connection with the circum- 
stances existing at the time the deed was exe- 
cuted. 





HAMILTON, J. This suit was instituted by 
appellees against appellants to enjoin the con- 
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struction by appellants of any residence in a 
certain alleged restricted district at a cost of 
less than $1,000 on the basis of the cost of 
material and labor in 1912. That is, appellees 
sought to restrain the building of a residence 
by appellants, or any of them, in said described 
district, except such as would have cost at least 
$1,000 in 1912, and also asked the Court to 
require appellants to remove within 60 days any 
dwelling house already constructed in whole or 
in part at a cost of less than that above indi- 
cated or constructed in violation of any other 
applicable restrictive provision. 

It was alleged that Russell Realty Company, 
on the ist day of June, 1912, and thereafter, 
owned what is known as Russell Realty Com- 
pany’s Melrose addition in Dallas, Tex., and 
was interested in the matter of laying out, 
platting and selling all the various residential 
lots therein; that as an inducement to the 


public, as well as to the plaintiffs, to buy such - 


lots and for the general purpose of enhancing 
the value of the respective lots in this addition, 
Russell Realty Company and those under whom 
they. claim entered upon a general building 
scheme to make the lots more attractive for 
residential purposes, and in carrying out the 
scheme caused to be inserted in deeds to all 
purchasers, or the majority of purchasers, a 
restrictive clause, containing substantially this 
language: 

“And also provided and conditioned that no 
buildings or improvements shall be erected or 
placed on said property except dwelling houses 
and outhouses, and no dwelling house costing 
less than $1,000 shall be erected or placed on 
said property. Houses to be built not less than 
twenty-five (25) feet from the front property 
line. These covenants to run with this prop- 
erty forever.” 

It was alleged that defendants all began to 
violate this restriction in 1920 by building and 
permitting to be built upon certain lots in 
Melrose addition small and unsightly struc- 
tures to be used as dwelling houses, and cost- 
ing much less than $1,000; and it was also 
alleged that certain of defendants were either 


.offering lots for sale in Melrose addition with 


the proposal that the above copied restrictive 
clause should be omitted from the deed of con- 
veyance, or were selling lots containing such 
clause, and at the same time were urging the 
purchasers to violate it. 

Appellees alleged that they owned lots in 
Melrose addition, which lots they had bought 
relying upon the above restrictive clause con- 
tained in deeds made to them by Russell Realty 
Company, and in the belief thay said -general 
building plan adopted, as alleged, would be kept 
and carried out in good faith. They further 





alleged that under the influence of such induce- 
ments they had constructed residences upon the 
lots purchased by them, and were residing with 
their respective families in their homes thus 
acquired. They alleged that the structures al- 
ready erected by appellees and those about to 
be erected in violation of the aforesaid restric- 
tive covenant written in deeds, as evidencing 
the general plan, would be occupied by people 
undesirable to them for neighbors; that the 
effect would be to render uncomfortable their 
surroundings; impose upon them annoyance 
and inconvenience; and probably force them to 
abandon their homes. It was alleged that since 
this covenant was originally inserted in the 
first deeds executed in conveying lots situated 
in said addition the cost of building houses has 
doubled, and that therefore the spirit and in- 
tention of the restrictive covenants in existing 
deeds and the general building plan originally 
formulated could not be given effect unless the 
owners of improved lots inserted in their deeds 
to purchasers a clause requiring the construc- 
tion of dwellings thereon at a cost of at least 
$2,000. It was also alleged that appellants had 
never waived any right with reference to any 
covenant or adopted plan under which they 
purchased their homes. 


The case was tried by the Court without a 
jury. The Court by its judgment found that 
the appellants, Heiskell and Smith, had erected 
houses in the Melrose addition, costing less 
than $1,000 at the present price of labor and 
material and that appellants, Ellis, Brittain 


‘and Inskeep, each had erected a house in the 


second section of Melrose addition costing less 
than $1,000 at the present price of labor and 
material. The Court also found that Heiskell 
had constructed still another house in the first 
Melrose addition which cost $1,900 at the pres- 
ent price of material, but construed the re- 
striction in the deed to Heiskell to require the 
construction of a house of the character which 
would have cost not less than $1,000 in 1912. 
The motion to dissolve was overruled, the in- 
junction was made perpetual, and each of the 
appellees was ordered to remove within 90 
days the house erected by him, unless within 
that period he should make such house conform 
to the restrictive provision as to cost of $1,000. 


The evidence was sufficient, we think, to jus- 
tify the Court’s conclusion that the houses 
erected by Heiskell and Smith at a cost of 
less than $1,000 each in the first division of 
Melrose addition were built for dwelling houses, 
and in deliberate violation of the restrictions 
generally written into deeds in carrying out 
the general building plan for that addition. 
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The proof showed that in each instance houses 
had been built which were being occupied as 
homes, and that they cost less than $1,000. The 
evidence in each instance is such as may sup- 
port the conclusion that the houses were not 
intended as outhouses, but as dwelling houses 
for the owners. That the general building 
scheme exists as enforceable in this particular 
addition is not at all controverted, either in 
the appellants’ pleadings or their evidence. Ap- 
pellants could not avoid enforcement of the re- 
striction. by declaring that, although the houses 
which they had built and were occupying did 
not conform to the restriction, they intended at 
some future date to build additions which would 
finally make the cost $1,000, in conformity with 
the requirements. 


“Whether a person not a party to a restric- 
tive covenant has the right to enforce it de- 
pends upon the intention of the parties in im- 
posing it. This intention is to be ascertained 
from the language of the deed itself, construed 
in connection with the circumstances existing 
at the time it was executed. The vendor’s ob- 
ject in imposing the restrictions must in gen- 
eral be gathered from all the circumstances of 
the case, including the nature of the restric- 
tions. If the general observance of the restric- 
tion is in fact calculated to enhance the values 
of the several lots offered for sale, it is an 
easy inference that the vendor intended the re- 
striction for the benefit of all the lots. The 
most familiar cases in which courts of equity 
have upheld the right of owners of land to en- 
force covenants to which they were not par- 
ties are those in which it has appeared that a 
general building scheme or plan for the develop- 
ment of a tract of land has been adopted, de- 
signed to make it more attractive for residen- 
tial purposes by reason of certain restrictions 
to be imposed on each of the separate lots sold. 
This forms an inducement to each purchaser 
to buy, and it may be assumed that he pays an 
enhanced price for the property purchased. 
The agreement therefore enters into and be- 
comes a part of the consideration. The buyer 
submits to a burden upon his own land because 
of the fact that a like burden imposed on his 
neighbor’s lot will be beneficial to both lots. 
The covenant or agreement between the orig- 
inal owner and each purchaser is therefore 
mutual. The equity in this particular class of 
action is dependent as much on the existence 
of the general scheme of improvement or de- 
velopment as on the covenant, and restrictions 
which coutemplate a general building plan for 
the common benefit of purchasers of lots are 
recognized and enforced by courts of equity at 
the instance of the original grantor or subse- 
quent purchasers. So the general rule may be 
safely stated to be that where there is a gen- 
eral plan or scheme adopted by the owner of a 
tract, for the development and improvement of 
the property, by which it is divided into streets 
and lots, and which contemplates a restriction 
as to the uses to which lots may be put, or the 
character and location of improvements there- 
on, to be secured by a covenant embodying the 
restriction to be inserted in the deeds to pur- 
chasers, and it appears from the language of 





the deed itself, construed in the light of 
the surrounding circumstances, that such cov- 
enants are intended for the benefit of all the 
lands, and that each purchaser is to be sub- 
ject thereto, and to have the benefit thereof, 
and such covenants are inserted in all the 
deeds for lots sold in pursuance of the plan, 
a purchaser and his assigns may enforce the 
covenant against any other purchaser and his 
assigns, if he has bought with actual or con- 
structive knowledge of the scheme, and the 
covenant was part of the subject-matter of his 
purchase. De Gray v. Monmouth Beach Club 
House Co., 50 N. J. Eq. 329, 24 Atl. 388; Hano 
v. Bigelow, 155 Mas8. 341, 29 N. E. 628.” Hoop- 
er v. Lottman, 171 S. W. 270. 


The proof showing without conflict that all 
the appellees lived in the section of Melrose 
addition, platted and laid out in 1912, and that 
the appellants, Brittain, Inskeep and Ellis, had 
constructed their houses in the section platted 
and laid out in 1914, we do not perceive how 
any of the appellees’ legal rights or interests 
could justify their interfering or complaining 
of violations of restrictive covenants in deeds 
conveying lots in a tract platted two years 
after the plat with reference to which their 
lots were sold by deeds containing restrictions 
under a general building plan. The covenant 
under which they bought extended only to lots 
in the first Melrose addition. As to all lots 
in this section the restrictive covenant is mu- 
tually binding between all purchasers and be- 
tween each of them and the original owners 
who sold to them with reference to the general 
building scheme. But purchasers’ rights under 
restrictive covenants relating to lots in this 
first plat cannot be extended beyond its bor- 
ders. They are circumscribed and confined by 
the territorial limits of the plat with reference 
to which the purchasers bought and purchasers 
cannot be granted relief against the construc- 
tion of buildings of an obnoxious kind in an 
adjoining section, even though such buildings 
are constructed in violation of restrictive cov- 
enants, which apply to the adjoining territory. 
We do not deem it necessary to dispose of the 
contention as to whether or not appellants, 
Ellis, Inskeep and Brittain, are bound by re- 
strictive covenants relating to a general build- 
ing plan in the second section of Melrose addi- 
tion. But in this connection we will say that 
the evidence upon which appellees rely to show 
the existence of such binding restrictions seem 
to be so frail, vague and indefinite that we 
would not be willing to permit a judgment 
based upon it to stand, in view of the positive 
evidence in the record that no scheme or plan 
for the restriction of this section had been in- 
augurated. 

In conformity with the views expressed, the 
judgment of the Court below against J. A. Heis- 
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kell as to lot No. 18, in block 3, Melrose addi- 
tion, is affirmed; and the judgment against 
Frank Smith as to lot No. 16, in block No. 3 
of said Melrose addition, is affirmed. 

The judgment against J. A. Heiskell as to 
lot No. 18 in block No. 2 of Melrose addition 
is reversed, and judgment is rendered denying 
all the relief prayed for with reference to the 
building on this lot. 

The judgment against the appellants, Rus» 
sell Realty Company, F. S. Brittain, John Ellis 
and Albert Inskeep, is reversed and judgment 
is rendered, denying all the relief sought against 
each of them. 

It is accordingly so ordered. 


Nore—When One Not a Party to Restrictive 
Covenant May Enforce Same.—The princigle 
upon which a person not a party to a restrictive 
covenant is permitted to enforce it, is based upon 
the idea that the subsequent purchaser ot lands 
to be benefited by the entorcement has made his 
purchase and paid his consideration in the ex- 
pectation of the benefit to accrue to the land 
bought, from the ‘observance of the restriction 
imposed by his grantor upon the use of the lot 
previously conveyed to the covenantor, and no 
injustice is worked upon the covenantor or his 
assigns with notice of the covenant by restrain- 
ing them from using the land in a manner in- 
consistent with the contract under which they 
obtained the title and which fixed the price 
they paid with relation to the restriction 
imposed. But this rule, while operative 
to enable a subsequent purchaser of land 
to be benefited by restrictive covenant to 
enforce it against a prior purchaser, who 
made it, and against his assigns, with notice ot 
it, does not work inversely to support the claim 
of a prior purchaser from the original owner tg 
enforce a restriction imposed by the latter upon 
a lot subsequently conveyed. The prior pur- 
chaser did not buy in expectation of any benefit 
to be derived from the subsequent covenant not 
yet in existence, .nor did the subsequent pur- 
chaser make his covenant with the common 
grantor with relation to land which the latter 
had previously conveyed and in which he had no 
interest. Roberts v. Scull, 58 N. J. Eq. 396, 43 
Atl. 583. 

The violation ofa restrictive covenant creating 
a negative easement may be restrained at the 
suit of one who owns property for whose benefit 
the restriction was established, irrespective of 
whether there was privity either of estate or of 
contract between the parties or whether an ac- 
tion at law is maintainable. Silberman v. Uhr- 
laub, 116 N. Y. App. Div. 869, 102 N. Y. Supp. 299. 

In a New York case it was held that the rule 
is well established that where a covenant in a 
deed provides against certain uses of the prop- 
erty conveyed which may be noxious or offensive 
to the neighboring inhabitants, those who have 
suffered from a breach of such covenant, though 
not parties to the deed, will be afforded relief 
in equity. Gibert v. Peterler, 38 N. Y. 165, 97 
Am. Dec. 785. 

Where a party complainant to a suit to en- 
force the observance of building restrictions 
fails to show that he was a party to the re- 


strictive covenant, or that the covenant was made 
for his benefit, he cannot maintain such action. 
Johnson v. Robertson, Ia., 135 N. W. 585. 











ITEMS OF PROFESSIONAL 
INTEREST. 





THE WASHINGTON CONFERENCE ON 
LEGAL EDUCATION 





The American Bar Association at its annual 
meeting last summer took two important steps. 
It fixed certain standards of legal education 
which ought to be required for those seeking 
admission to the bar; and it directed the call- 
ing of a Conference on Legal Education to 
which all the state and local bar associations 
should be invited to send delegates. 

The standards of legal education approved 
by The American Bar Association are thus 
stated in the resolutions adopted: 

(1) The American Bar Association is of 
the opinion that every candidate for admis- 
sion to the bar should give evidence of grad- 
uation from a law school complying with the 
following standards: 

(a) It shall require as a condition of ad- 
mission at least two years of study in a college. 

(b) It shall require its students to pursue 
a course of three years’ duration if they de 
vote substantially all of their working time to 
their studies, and a longer course, equivalent 
in the number of working hours, if they de- 
vote only part of their working time to their 
studies, 

(c) It shall provide an adequate library 
available for the use of the students. 

(d) It shall have among its teachers a suf- 
ficient number giving their entire time to the 
school to insure actual personal acquaintance 
and influence with the whole student body. 

To secure the co-operation of the state and 
local associations and to formulate definite 
plans for the furtherance of its campaign to 
improve educational standards, The American 
Bar Association has directed the calling of a 
Conference on Legal Education. 

This conference will be held in Washington, 
D. C., on February 23 and 24, 1922. From pres- 
ent indications it will mark an epoch in the 
history of American legal education. The 
nature of the subject and the character of the 
officers and delegates will combine to make 
the occasion of great and memorable import- 
ance. 

Senator Root is the chairman of the com- 
mittee in charge. Chief Justice Taft will pre- 
side at one session of the conference, Secre- 
tary Hughes at another, and ex-Ambassador 
Davis at another. Cordenio A. Severance, 
Esq., President of The American Bar Asso- 
ciation, will preside at the dinner which is to 
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conclude the conference. The Attorney-Gen- 
eral of The United States is organizing a local 
hospitality committee. 

The call for the Conference has been issued 
very recently, but already names of the dele- 
gates received indicate the high character of 
the body which will assemble in Washington. 

The Conference will be held in the auditorium 
of The American Red Cross Society, a beautiful 
and dignified setting for a meeting of great 
importance to the profession. 

Each state association is entitled to send three 
delegates to the conference and each local asso- 
ciation is entitled to send two delegates. It is 
the earnest wish of the committee in charge 
that every state association and every consid- 
erable local association shall surely be repre- 
sented. 

A new and better ideal of legal education 
and a stronger realization of the profession’s 
duty to the public will undoubtedly result from 
the Conference. 

E.invu Root, Chairman; 
Jutius HEenry COHEN, 
JOHN W. Davis, 
CLARENCE N. GOODWIN, 
CHARLES M. HEPBURN, 
WILLIAM DRAPER LEWIS, 
WittiAm H. H. PIatrt, 


JoHN B. SANBORN, 
THOMAS W. SHELTON, 


Committee. 


RECENT DECISIONS BY THE NEW YORK 


COUNTY LAWYERS ASSOCIATION, COM- 


MITTEE ON PROFESSIONAL ETHICS. 





; QUESTION No. 202. 

Employment (Inconsistent;) Partnership; 
Patent Attorneys—Acceptance by patent lawyer 
of employment from successful litigant, upon 
accounting after interlocutory decree, against 
his unsuccessful adversary, after having pre- 
viously been employed in behalf of such ad- 
versary, to take depositions prior to the inter- 
locutory decree and to conduct matters before 
the patent office; the adversary being repre- 
sented in the suit by another lawyer who at 
the time of its institution and in its early 
stages was a partner in @ law firm since dis- 
solved, of which first lawyer was also a@ mem- 
ber, the partnership not extending to such suit 
—Disapproved—A and B are patent lawyers. 
From 1911 to 1915 they were associated in a 
partnership which was limited by its terms to 
practice before the United States patent office 
and expressly excluded work before the United 
States Courts, the latter class of work being 
under the articles exclusively the privilege of 





A. B had no interest under the articles in the 
work before the courts, and in practice partici- 
pated therein only as he was requested from 
time to time by A to take some definite part 
therein principally the taking of depositions, 
for which he was paid by A on a per diem 
basis. 


In 1912 a suit for patent infringement was. 
filed in court by the C Company against the D 
Company, in which A represented the D Com- 
pany. B was, of course, familiar to a greater 
or lesser extent with the details of the contro- 
versy due to his association with A and to 
the fact that he handled the work of the D 
Company before the patent office, but had no 
interest in the suit and participated therein 
only to the extent of taking a series of deposi- 
tions relating to a definite part of the contro- 
versy, at the request of A, for which he was 
paid by A on a per diem basis. 

In 1915 B withdrew from the partnership 
and engaged individually in the practice of 
patent law. Subsequent to B’s withdrawal 
from the partnership the Court of Appeals 
held in favor of the C Company and ordered an 
accounting which is now in its final stages. 
The accounting now awaits the Master’s report 
and will then go before the District Court for 
approval of the Master’s findings. 

The C Company was represented in this suit 
by attorney E, who has recently retired from 
practice, and B has taken over all of his prac- 
tice, including his work for the C Company. 
Included in the unfinished work of the C Com- 
pany is the accounting between the C Company 
and the D Company. For approximately 
two years prior to the retirement of E, B had 
represented the C Company in a part of its work, 
the work being divided between B and E. No 
business connection of any kind existed be- 
tween B and E prior to the latter’s retirement. 
The C Company desires B to take over this ac- 
counting and complete the same on its be- 
half. So far as B is aware he acquired no in- 
formation due to his limited participation in 
the early stages of the suit which could at this 
stage of the accounting, be used in any way 
to the disadvantage of the D Company. B’s 
name does not appear in the record of the 
suit except in connection with the depositions 
above mentioned. 

In the opinion of the Committee can B prop- 
erly represent the C Company in the unfinish- 
ed part of the accounting? 

ANSWER No. 202. 

In the opinion of the Committee the rendition 
of professional services by an attorney to one 
party to a litigation which thus establishes 
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necessarily a relation of trust and confidence, 
precludes the acceptance of employment by such 
attorney in any subsequent phase of the same 
litigation from the adverse party. A client is 
encouraged to make full disclosure of all facts 
to lis attorney and he should be justified in 
feeling that his attorney will never be found 
helping the other side of the litigation. The 
matter is not to be determined by such facts 
as, that the original services were rendered 
on the employment of another lawyer, or that 
the services may have had no particular bearing 
upon the phase of the litiagtion contemplated 
to be conducted in behalf of the new employer, 
or that it is probable that no information was 
acquired in the first employment that might 
prove useful in the subsequent employment. 
Irrespective of any actual detriment, the first 
client might naturally feel that he had in some 
way been wronged when confronted by a final 
decree obtained by a lawyer employed in his 
behalf in an earlier part of the same litigation. 
To maintain public confidence in the bar it is 
necessary not only to avoid actual wrong doing 
but an appearance of wrong doing. 





FOUR CLASSES OF LAWYERS. 





In an address by Judge Stephen A. Lowell 
in the University of Oregon he said: 

“There are today, roughly speaking, four 
classes of lawyers—first, the corporation at- 
torney, who draws an assured salary or re- 
tainer of ample magnitude; second, the lawyer 
of the old school, who maintains the ideals of 
his profession, and who is being slowly crushed 
between centralization of commercial interests 
on the one hand, and the sharp practice of his 
competitors on the other; third, those men 
nominally lawyers who supplement their mea- 
ger professional income by collections, loan 
and insurance business; fourth, the ‘rustler’ 
who seeks business by the same methods as 
the traveling salesman secures his orders, and 
who either never knew, or has forgotten that 
the duty of an upright counsellor is to pre- 
vent, not to foster, litigation.”"—New Jersey 
Law Journal. 








HUMOR OF THE LAW 





“I say, Jones, I want to insure my coal yards 
against fire. What would a policy for $20,000 
cost?” : 

“What coal is it? Same kind as you sent me 
last?” 

“Yes.” 





“I wouldn’t bother insuring it if I were you. 
It won’t burn.”—Wroe’s Writings. * 





“Liza, how comes yuh aims to marry ’at ’ere 
lil hunnerd pounder, Sam Johnsing—an’ yuh 
weighn’ mos’ a ton?” 

“Well, I don’t know nuthin’ much ’bout dis 
heah marryyin’ bizness, and I decided as how 
I’d better staht in on a small scale de fust 
time.”—Nashville Tennessean. 





“While Senator Snortsworthy was deliver- 
ing his speech on the tariff he referred tS the 
‘arena of politics,’ ” 

“Well?” 

“What did he mean by that?” 

“The arena of politics is where the party 
boss cracks a whip and all the stout party men 
jump through a hoop.”—Birmingham Age-Her- 
ald. 





“Now, then,” demanded the lawyer, “what 
do you know about this case?” 

“Nothing.” 

“Were you there?” 

“No,” 

“Then why are you trying to horn in here?” 

“I was called as a juror.”—Louisville Cowur- 
ier-Journal. 





“Never make up your mind until you have 
heard both sides of a story.” 

“Sometimes that leaves you more perplexed 
than ever. Any man will tell you that who 
has ever done jury duty.”—Lowisville Courier- 
Journal. 





“Isn’t there a moonshine distillery some- 
where up in these hills?” 


“No,” replied Uncle Bill Bottletop. “We 
used to keep one for scenery, but too many 


summer boarders got peevish when they found 
they could not take it seriously.”—Washington 





The owner of an estate on which there was 
a lake was annoyed to see a stranger fishing on 
his grounds. He approached the trespasser 
and began to abuse him. “This lake” he said, 
“is privately owned, and I stocked it myselt. 
You must go away at once.” “Just a minute, 


sir,” said the fisherman, calmly. “What did 
you stock the lake with?” “Trout,” was the 
answer, “and I won’t have——” “That’s all 


right, sir,” said the trespasser unconcernedly ; 
“I’m fishing for pike.’—Pittsburg Chronicle- 
Telegraph. 
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1. Attorney and Client—Knowledge of Attor- 
ney.—An attorney who acquires knowledge of 
the affairs of another pending the relationship 
of attorney and client between them cannot use 
such knowledge afterwards to the detriment of 
his former client.—Johnson v. Morris, Ga., 108 
S. E. 810. 

2. Automobiles — Collision. — An allegation 
that defendant's automobile at the time it struck 
plaintiff “or just immediately prior thereto” was 
being operated along a public street in viola- 
tion of an ordinance, in that it traveled at ex- 
cessive speed, when construed with the balance 
of the complaint, manifestly means a very few 
seconds before the moment of the collision as 
against the objection that the word “immediate- 
ly” was relative, and designated no exact por- 
—_ of time.—Edwards y. Earnest, Ala., 89 So. 

3. Bankruptey—Lease.—It is not in accord- 
ance with the settled policy of requiring prompt 
settlement of bankrupt estates to authorize a 
trustee to take over a lease of a large business 
building held by the bankrupt and having over 
five years to run.—In re Lindy-Friedman Cloth- 
ing Co, U. S. D. C., 275 Fed. 453. 

4. Priority——As between a court of bank- 
ruptcy and other courts of equity, priority of 
acquiring jurisdiction is not conclusive in many 
matters, such as proceedings to perfect or en- 
force liens or titles invalidated by bankruptcy, 
creditors’ bills and receiverships filed against 
bankrupts, or stockholders’ bills to settle the 
rights or control of the stockholders of bank- 
rupt corporations.—In re Couch Cotton Mills 
Co., U. S. D. C., 275 Fed. 496. 

5. ‘Voluntary.—Although collateral inquiry 
by stockholders as to the action of directors of 
corporation in bringing litigation will not usual- 
ly be permitted, a stockholder may present ob- 
jections to voluntary bankruptcy proceedings.— 
Rag Beaver Cotton Mills, U. S. D. C., 275 Fed. 

6. Banks and Banking—<Authority of Cash- 
fer—In view of U. S. Comp. St. 1916, § 9661, the 
cashier of a national bank held not authorized 
gratuitously to guarantee the payment of drafts 
thereafter to be drawn on one of its customers. 
es Co. v. Citizens’ Bank, Tex., 234 














7.—State Bonds. Contract between a South 
American state and a firm of New York brokers 
and bankers held a contract of purchase by the 
firm of the bonds of the state, paid for by the 
firm’s opening a credit on their books in favor 
of the state, so that the relation of debtor and 
creditor was created, and the state was not en- 
titled to an accounting from the firm or its re- 
ceiver, as from an agent or trustee.—Beaver 
ial Companies v. Imbrie, U. S. D. C., 275 Fed. 

8. Bills and Notes—Denial of Execution.— 
Where defendant, in an action on a note, de- 
nied its execution, the issues were limited to 
the defense thus pleaded.—Hutchinson v. Hutch- 
inson, Ind., 132 N. E. 598. 

9. Brokers—Commission.—A broker author- 
ized by his principal to sell for cash at a speci- 
fied price does not earn his commission by pro- 
curing a purchaser at the price asked who pro- 
poses to assume a mortgage upon the property 
and pay the difference in cash.—H. W. White 
Inv. Co. v. Kelso, Minn., 184 N. W. 790. 

10. Oancellation of Instruments—Joinder of 
Actions.—In such an action, it is proper to join, 
as one defendant, the person who fraudulently 
deprived the owner of his property, as well as 
the person to whom the property has been con- 
veyed by him and who, it is alleged, took the 
property with notice of the fraud.—Bailey v. 
Chilton, Neb., 184 N. W. 939. ' 

44. CUurcksers of Gveds—inspection.—A con- 
signee OL pvous, who 1s requireu to pay Lor jue 
Saiue beig.e uelivery, 18 eniilticU Lo iuspect tne, 
goous beltore recelving tne same ana paying 
lnerefor. me may Walve Unis right, nowever, 
by paying tor the goods and receiving tuem be- 
ture Sucu inspection, and in case he does so he 
cannot, upon later deciaing to reject tne goods, 
require repayment of his inoney to him from a 
bank who is tne assignee in good ftaitn Qi a 
draft tor the purchase :uoney witn bili of lading 
attached. mis remedy, after paying tne drait 
ana receiving the goods, is an action against 
the selier for damages.—Old Nat. Bank vy. Peo- 
pies’ Bank, W. Va., 108 S. Kk. 716. 

12. Notice of Loss.—Shipper’s receipt, giv- 
en railroad in exchange for steamship receipts 
received vy railroaa on delivery of billets of 
copper to steamship company, reading: ‘Ten 
(lu) billets, * * * in dispute. If un board, to 
be delivered’—held not a sufficient notice of 
claim for ioss of the 10 billets, under bill of 
lading requiring written claim for loss to car- 
rier within specified period.—Calumet & H. Min. 
Co. v. Delaware, L. & W. R. Co., N. Y., 190 N. 
Y. S. 410. 

13. Carriers of Live Stock—Breach of Duty. 
—Where a carrier maintains stockyards and 
also a plot of ground upon which cattle are cus- 
tomarily held preparatory. to shipment and 
where prospective shippers are directed by the 
carrier to feed, water and hold their cattle 
upon such plot of ground preparatory to and 
while waiting shipment by reason of occupancy 
of the stockyards, and where, while there, 60 
head of cattle wander through unprotected 
openings in spoil banks of an artificial reser- 
voir there maintained by the carrier, and off 
steep banks into an open space of thin ice and 
deeper water, occasioning the loss of 44 head, 
it is held that the carrier’s breach of duty and 
the shippers’ contributory negligence were ques- 
tions of fact for the jury.—Booke & Olson v. 
Payne, N. D., 184 N. W. 803. 

14, Unwholesome Water.—Where the car- 
rier undertakes to rest and water sheep carried 
under an interstate shipment, as required by the 
federal law; it must furnish wholesome water, 
and if it does not, and the sheep die from 
drinking unwholesome water, the carrier is lia- 
ble—Byram v. Payne, Utah, 201 Pac. 401. 

15. Carriers of Passengers—Degree of Care. 
—Railroads are required to exercise the high 
degree of diligence which would be exercised 
by very prudent persons under similar circum- 
stances, as to passengers on a freight or mixed 
train, as well as to passengers on passenger 
trains, the degree of care required being the 
same; the question as to whether such degree 
of care has been exercised being determined un- 
der the circumstances of the particular case.— 
Paris & G. N. R. Co. v. Atkins, Tex., 234 S. W. 66. 
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16. Chattel Mortgages—Foreclosure.—Where 
a chattel mortgage is foreclosed and levied be- 
fore its maturity, under sections 3287 and 5055 
of the Civil Code of 1910, upon the grounds 
that the mortgagor is actually disposing or at- 
tempting to dispose of the mortgaged property 
so as to lessen the security, and that he is about 
to remove from the county of his residence, it 
is not necessary for the plaintiff to show that 
the defendant was attempting to dispose of the 
property, or was about to remove from the 
county, on the very day upon which the affidavit 
to obtain the foreclosure was made. It is suf- 
ficient to show the existence of such ‘a present 
design or intention, and the defendant's purpose 
to carry it into execution. at or about the time 
of the foreclosure.—Nichols v. Ward, Ga., 

S. E. 882. 

17. Commerce—tInterstate Commerce.—It is 
only when the ginning of cotton is completed. 
and the seed, if sold for shipment out of the 
state, has been committed to a carrier for inter- 
state transport, that it passes from the regula- 
tory power of the state into interstate com- 
merce, and under the national power.—Crescent 
Cotton Oil Co. v. State of Mississippi, U. S. S. C.. 
42 Sup. Ct. 42. 

18. Constitutional Law—Court of Industrial 
Relations.—Chapter 29 of the Laws of 1920, the 
Court of Industrial Relations Act, does not vio- 
late the Fourteenth Amendment to the Consti- 
tution of the United States: those affected by 
the orders made under that law are not deprived 
of liberty or property without due process of 
law, and are not denied the equal protection of 
the law. Employes in the kinds of business 
named in the law are governed by the orders of 
the Court of Industrial Relations: the wages 
paid such employes are affected with a public 
interest so as to subject such wages to regula- 
tion hy the court: orders made under the law 
do rot deprive employers nor employes of the 
freedom of contract concernine wages in vio- 
lation of the Fourteenth A~endment to the 
Constitution of the Tnited States: and classi- 
fication of the businesses to which the law ap- 
Ties is not arbitrary nor uninst —Covrt of Tn- 
dvuatria] Relations ~. Chas. Wolff Packing Co., 
—Kan.. 201 Pac. 418. 

19. Nuisance per se.—While the prevention 
of nuisances is a proper ground for the exercise 
of the police power in the interest of the pub- 
lic welfare, that is not the limit of such power. 
—City of Des Moines v. Manhattan Oil Co.. Iowa, 
184 N. W. 823. 

20. Corporations — Foreign Corporation. — 
Service of summons on director of foreign cor- 
poration, which was not engaged in business 
within the state, had no branch office or agency 
therein, had no certificate of authority to do 
business in the state, under General Corporation 
Law, § 15, and had never applied for such cer- 
tificate, while director was temporarily in the 
state on business not connected with the cor- 
poration. held insufficient to give court juris- 
diction over the corporation.—Laing v. Bristol 
Brass Corporation, N. Y.. 1909 N. Y. S. 433. 

21. Misconduct of Directors.—Mere miscon- 
duct of directors will not justify the appoint- 
ment of a receiver, unless such an appointment 
is necessary to preserve the property rights of 
ereditors or stockholders.—Miller v. Albertina 
Realty Co., N. Y., 190 N. Y. S. 408. 

22. Transfer of Stock.—There being no 
statute to the contrary and the Secretary of 
State being authorized to grant corporate char- 
ters by virtue of Const. art. 8. § 1, a provision 
in a charter granted to a telephone company 
that shares of the stock therein should not be 
transferred or sold until reported to and ap- 
proved by the directors was valid, and a purchas- 
er was not entitled to enforce a transfer over 
the action by the directors in good faith.— 
Wright v. Iredell Telephone Co., N. C., 108 S. E., 

4 











23. Transfer of Stock.—Formal indorsement 
of certificates is not necessary to transfer own- 
ership of stock.—In re Mould’s Will, N. Y., 190 
N. tos, S. 439. 


Cc. ¢artattt 








War Savings Certificates. 
- —. Act Sept. 24, 1917, authorizing the issu- 
ance of war savings certificates and stamps. and 
the regulations of the Secretary of the Treasury 





thereunder, whether the certificates and stamps 
be considered individual or composite obliga- 
tions of the United States, the tearing of stamps 
from certificates with intent to use them with- 
out the remainder of the certificates signed by 
the purchaser and thus defraud the United 
States by defeating the purposes of the law, 
the circulars of the Secretary, and the terms 
and conditions indorsed on the certificate, con- 
stitutes an alteration of both or either, within 
Criminal Code, § 48, making it an offense to 
falsely mare or alter any obligation or other 
security of the United States with intent to 
defraud, and section 151, making it an offense 
to have possession of such alterea obligation or 
security with such. intent.—United States v. 
Sacks, U. S. S. C., 42 Sup. Ct. 3s. 

25. Damages—Injury to Trees.—Where plain- 
tiff’s trees had been injured by defendant’s 
wrongful acts in branding them, plaintiff was 
not bound to hasten their sale to minimize dam- 
ages where he did not know that consequential 
damages would arise; defendant having assured 
him that the branding would do no harm.— 
a ae Coal Corporation v. Hayter, Va., 108 


26. Electricity—Reduction of Rates.—Munici- 
pal authorities and an electric lighting and 
power company may by agreement amend an 
ordinance conferring a franchise on the com- 
pany and reduce the maximum rate thereby 
authorized, and no further consideration to the 
company would be needed other than the con- 
tinuing privilege of conducting its business un- 
der the ordinance.—Appalachian Power Co. v. 
Town of Pulaski, Va., 108 S. E. 885. 

27. Executors and Administrators—Lawyer 
Executor.—An executor or administrator who is 
himself a practicing lawyer is entitled to em- 
ploy and pay from the estate an attorney for 
the performance of the usual and ordinary legal 
services that are incident to a probate pro- 
ceeding.—In re Graham’s Estate, Cal., 201 Pac. 
4 


28. Fraud — False Representations. — False 
representations deceitfully made by a third per- 
son to a prospective purchaser of land relative 
to its value, and the price for which it was 
offered and held. may constitute actionable 
fraud; and the facts alleged in the complaint. 
showing such representations made by third 
parties to a prospective purchaser, who reposed 
confidence in them, stated a cause of action.— 
Batchelder v. Stephenson, Minn., 184 N. W. 852. 

29. Measure of Damages.—In a suit for de. 
ceit and false representation as to the term of 
lease of a building, the deceived party may 
recover as damages the difference tn the actual 
value of the lease, at or about the time of its 
execution. and the amount that he would have 
paid as rent for the property; such being tne 
actual damages contemplated by the parties, and 
the rule being that the deceived party is only 
entitled to be made whole in the transaction, 
as of its date.—Stone v. Pounds, Miss., 89 So. 652. 

30. Fraudulent Conveyances—Conveyance to 
Wife——Where a husband makes a voluntary 
conveyance to his wife and afterwards becomes 
insolvent, the burden of proof is on him to dis- 
prove the implication of fraud as to creditors, 
but he may deal with his wife or other relatives 
in business matters and protect them by con- 
veyances in satisfaction of existing indebted- 
ness. if done in good faith, since relationship 
does not of itself amount to proof of fraud or 
show the absence of a bona fide debt.—Luthy 
& Co. v. Paradis, Ill., 132 N. E. 556. 

31. “Goods, Wares, and Merchandise.”—The 
words, “goods, wares, and merchandise.” as used 
in the Bulk “Sales Act, are not to be taken in 
such a restricted sense as to exclude the usual 
and customary fixtures or accessories used in 
connection with the business to which they are 
appropriate. whenever their transfer is included 
in an absolute sale in bulk, out of the usual 
course of the business or trade. of the entire. 
or substantially the entire, 7 —Bank of La 
Grange v. Rutland, Ga., 108 S. E. 821. 

32. Highways—Obstruction—The owner of 
land abutting upon a public highway, one end 
of which is obstructed in front of his premises 
so that he cannot have free egress and ingress 
over it to and from his land, suffers a special 
injury which entitles him to maintain an action 
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to enjoin such public nuisance.—Mackey v. Ay- 
cock, Okla., 201 Pac. 365. 

33. Anjgunction—Right to Royalty.—Such rem- 
edy will be awarded where there is a collusive 
agreement between a lessor and lessees of a 
tract of gas-producing land whereby the gas 
therein is being extracted and exhausted by a 
well five feet distant from the boundary line, 
and on an adjoining tract under lease and con- 
trol of the parties to such collusive agreement, 
with the intended result that the plaintiff, who 
is a joint owner of one-half of the gas royalty 
in the first-named tract, is prevented from re- 
ceiving any royalty therefrom, to his irreparable 
loss, especially where his right to such royalty 
has a time limit which will expire within one 
year. In such case a mandatory injunction will 
lie to compel the drilling of an offset well.— 
Lamp v. Locke, W. Va., 108 S. E. 889. 

34. Innkeepers—Uncertain Complaint.—In an 
action against a hotel keeper for injuries caused 
by defective railing around tent in possession 
of hotel keeper’s guest, who had invited plain- 
tiff thereon, plaintiff’s failure to allege name of 
guest did not render complaint uncertain, where 
the particular tent was identified, and the hotel 
keeper’s tent’s were occupied by but one guest, 
since the hotel keeper could have ascertained 
the name of the guest without such allegation. 
—Goldstein v. Healy, Cal., 201 Pac. 462. 

35. Insurance—Discharge of #mployee.—A 
casualty company, insuring an employer against 
loss through accidental injury to employees by 
a policy stipulating that insurer may cancel 
the policy at will, is liable to an employee seek- 
ing settlement for an injury if it causes his 
discharge by threat to cancel the policy in an 
effort to accomplish settlement for a nominal 
sum.—United States Fidelity & Guaranty Co. v. 
Millonas, Ala., 89 So. 732. 

36. Divisible Contract.—In this jurisdiction 
the general rule is: Where an insurance policy 
is issued and different classes of property are 
insured, each class being separate rrom the oth- 
er, and insured for a specific amount, the con- 
tract should be considered as a divisible con- 
tract.—George v. Connecticut Fire Ins. Co., 
Okla., 201 Pac. 510. 

37. Hazardous Occupation.—Where a dece- 
dent was insured as a “proprietor and meat cut- 
ter in shop,” a higher class than “tender in 
transit,” by policy providing that, if insured 
was injured “while doing any act or thing per- 
taining to any occupation” differing from the 
classification, he shall be paid only such por- 
tion as his premiums would have purchased at 
such more hazardous occupation, decedent’s 
beneficiary was entitled only to the lesser 
amount, where he was killed while watching 
the repair of an engine while on a train in 
which he was engaged as a “tender in transit” 
of a shipment of live stock.—Ebeling v. Bank- 
ers’ Casualty Co., Mont., 201 Pac. 284. 

38. Increase of Hazard.—Giving a mort- 
gage upon real property, without the knowledge 
or consent of a fire insurer, does not, as a mat- 
ter of law, avoid an insurance policy in stand- 
ard form prescribed by Rev. Code 1919, § 9199. 
—Petranek v. Bohemian Farmers’ Mut. Ins. Co., 
S. D., 184 N. W. 798. 

39. Joint and Several Liability for Pre- 
miums.—Policies of employer’s liability insur- 
ance were issued*to two onglere corporations 
in the form of “A and/or B.” The premiums 
were bdsed on the pay rolls of the insured dur- 
ing the term of insurance. Neither corporation 
owned any stock of the other, though the same 
man was president of both and their business 
relations were more or less intimate; one, which 
owned tugs and barges, being sometimes em- 
ployed to transport the product of the other. 
Held, that the contracts did not impose a joint 
and several liability for premiums. but that each 
corporation was liable only for so much of the 
premiums as was based on its own pay roll; 
both being jointly liable in respect to em- 
ployees, if any, who were jointly emplovyed.—iIn 
re John B. Rose Co., U. S. C. C. A., 275 Fed. 409. 
40. Unconditional Delivery.— An express 
provision in a policy of life insurance that the 
insurer shall not be liable thereon until the 
premium is actually paid, may be waived by 
the unconditional delivery of the policy to the 
insured as a complete and executed contract un- 




















der an express or implied agreement to give 
credit for the premium, or for a part thereof, 
and in such case the insurer is liable in case 
of the death of the insured before the expira- 
tion of the time given for payment.—Goodbar 
v. Western & Southern Life Ins. Co., W. Va., 


108 S. E. 896. 

41. Interest — Recovery in Assumpsit. — One 
who recovers in assumpsit money improperly 
withheld by defendant and which should have 
been paid on certain dates is entitled to interest. 
—Healey v. Bowman, Pa., 115 Atl. 184. 

42. Imtoxicating Liquors—Intent to Sell.—In 
prosecution for having possession of and for 
keeping and manufacturing liquor with intent 
to sell it, in violation of prohibition law, to 
sustain conviction there must be some evidence 
tending to show the intent to sell the liquor.— 
Patterson v. State, Ind.. 132 N. E. 585 

43. State Laws.—The act to amend: and 
supplement the prohibition laws of this state, 
which, among other provisions, made “it un- 
lawful to distill, manufacture, or make any al- 
coholic, spirituous, vinous, or malted liquors or 
intoxicating beverages in this state,’ was not 
superseded and in effect repealed by the Eigh- 
teenth Amendment to the Constitution of the 
United States and the Volstead Act.—Neville v. 
State, Ga., 108 S. E. 802. 

44.——_Unlawful Possession.—In a prosecution 
for the unlafwul possession of intoxicating liq- 
uors. the fact of possession may be established 
by circumstantial evidence.—State v. Doebele, 
Kan., 201 Pac. 64. 

45. Judicial Sales—Rights of Purchasers.— 
While a purchaser at a judicial sale cannot 
take advantage of mistakes whereby obligations 
of which he had notice were omitted from the 
decree, the court will correct the inadvertencies 
to rquire him to perform contracts of which he 
had notice, but not to impose additional obliga- 
tions never assumed.—Interstate Coal Co., Inc. . 
v. Eaton, Rhodes & Co., Va., 108 S. E. 881. 

46. Mandamus—<Alimony Pendente Lite—The 
proper remedy for a husband aggrieved by de- 
cree awarding wife alimony pendente lite and 
attorney’s fee pending divorce case was petition 
for mandamus to compel correction; no appeal 
being allowed therefrom. — Ex parte Eubank, 
Ala., 89 So. 656. 

47. Master and Servant—<Assumption of Risk. 
—An experienced farm worker familiar with 
circular saws who knew that employer’s saw 
was not guarded and appreciated the danger 
incident to working with it on ground covered 
with snow and who voluntarily acted as saw- 
yer, held to have assumed risk precluding re- 
covery for injury sustained when he slipped 
while assisting in moving a stick of unusual 
size, causing arm to strike and be cut by saw. 
—Cameron v. Judith Mercantile & Cattle Co., 
Mont., 201 Pac. 575. 

48 Safe Working Place.—Where a repair 
man was injured by the sudden starting of the 
machinery, and a rule of the employer provided 
that machinery shut down for repairs should not 
be started without notice from the repair man 
that it was ready, such rule was equivalent to 
a promise that the employer would see that the 
machinery was not started while being repaired. 
the execution of which could not be shifted to 
another employee.—Cook v. Camp Mfg. Co., N. 
C., 108 S. E. 730. 

49. Surgical Treatment.—In Or. L. § 6633, 
providing that, if a workman entitled to com- 
pensation under the act refuses to submit to 
such surgical treatment as the Commission 
deems “reasonably essential” to promote re- 
covery his right to compensation shall be sus- 
pended, the words “reasonably essential” are 
used in a relative sense, and imply the neces- 
sity of considering not merely the opinions of 
medical men. though all of them agree, but all 
the facts before attempting to decide; and right 
to compensation is suspended only if the work- 
man refuses to submit to an operation to which 
an ordinarily reasonable man would submit if 
similarly situated.—Grant v. State Industrial 
Accident Commission., Ore., 201 eac. 438. 

50. Municipal Corporations — Annexation. — 
The: territory annexed to the village of Buhl 
was not so conditioned as properly to be sub- 
jected to the village government, within the 
meaning of the Legislature, and the annexation 
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was arbitrary and invalid.—State v. Village of 
Bunl, minn., 184 N. W. 8ov. 

bi. mesO.utiou.—Acceptance of a_ resolu- 
tion, duly aaupteda by sinking fund commission- 
ers, whereby tne city agreed tu re:ease any 
claims on relator’s property in consiaeration of 
payment by him of certain moneys and of un- 
paid taxes and assessments, constitutes a con- 
tract.—People v. Hylan, N. Y., 190 N. Y¥. S. 387. 

62. Physicians and Surgeons—Discriminatory 
Statute.—The statute regulating the practice of 
medicine is not void as discriminatory because 
it falis to provide that persons desiring to prac- 
tice “napropathy” may treat diseases without 
examination.—Carpenter v. State, Neb., 184 N. 
W, 941 

53. Principal and Agent—<Authority of Agent. 
—One dealing with an agent is buund to know 
the extent of his authority, and with notice of 
such agency one dealing with him will not be 
alowed to receive the money or property of 
the principal in payment of the agent’s in- 
dividuai indebtedness, and in equity will be re- 
quired to restore the same to thw principal or 
make the appiication thereof as intended and 
directed by the principal.—Farr v. Weaver, W. 
Va., 108 S. E. 895. 

54. Railroads—-Crossing.—Unless required by 
some Statutory enactment, a railway company 
is not negligent in failing to provide gates or 
a flagman or other warning device at. an or- 
wa v. Hines, Minn., 184 


55. Rule of Damages.—In an action for 
damages against the Director General of Rail- 
roads tor the death of plaintiff’s decedent, in- 
stituted in a state court under the federal Em- 
Pioyers’ Liability Act, upon a finding for plain- 
tiff, the measure of damages must be settled 
according to the principles of law as adminis- 
tered by the federal courts requiring the ascer- 
tained proceeds of the probabie future earnings 
of decedent to be reduced to their present worth 
and to inglude in the verdict to be rendered by 
the jury such sum only, and it is the duty of 
the state court to so instruct the jury. The de- 
fendant having tendered such instruction to the 
trial court, and the court having refused the 
Sn one “as — instruction upon the sub- 

> » error.—Sheean y. } 
NW. a. v. Hines, Neb., 184 

le ‘Temporary Side Track.—A common car- 
rier railroad cannot be required by any judicial 
process, to reconstruct and operate a side track 
or other facility temporarily constructed and 
operated on land adjoining its right-of-way, un- 
der a verbal and gratuitous permission of the 
Owner of the land and an agreement between 
him and the owner of the railroad, that the 
privilege so granted should be terminable at 
the will and option of the owner of the land.— 
Malleable Coal Co. v. Potter, W. Va., 108 S. E. 900. 

57. Statutes—Title—Const. art. 3, § 29, re- 
quiring the subject of a statute to be expressed 
in its title, does not render unconstitutional 
section 4, c. 115, Acts 39th Gen. Assem.; the title 
of the act dealing with the licensing, regulating 
and limiting the operation of so-called jitney 
busses, and section 4 thereof authorizing the 
city or town council to grant or reject an ap- 
Plication for license to operate a jitney bus.— 
Camaras vy. Sioux City, Iowa, 184 N. W. 821. 


58. Street Railroads — Contributor Negli- 
gence.—A driver who started an autemsabiie 
standing a few feet from the street car track, 
and drove upon the track without notice to 
drivers of vehicles approaching him from the 
rear, and without looking to the rear for ap- 
proach of such vehicles, was contributorily 
negligent precluding recovery for damage to 
automobile struck by street car approaching him 
from rear.—H. M. Howe Co. v. Swan, R. I., 115 
Atl. 113. 

59. Taxation—Due Process.—Where a mem- 
bership in the New York Stock Exchange, a 
voluntary association owning real estate in New 
York of considerable value, gives the member a 
contractual right to have the association con- 
ducted in accordance with its rules and regu- 
lations and to deal through other members on 
certain fixed percentages and methods of di- 
vision of commissions, through which he is en- 
abled to conduct from his office in Cincinnati a 
lucrative business through other members in 














New York, the privilege of membership is not 
so inseparably connected with specific real es- 
tate as to render its taxation in Ohio violative 
of the due process clause of the Fourteenth 
Amendment.—Anderson v. Durr, U. S. 8S. C., 42 
Sup. Ct. 15. 


60. Religious Society.—In construing stat- 
utes all statutes in prima materia are consid- 
ered, and taking section 4252, Code 1906 (section 
6883, Hemingway’s Code), and section 934, Code 
1906 (section 4110, Hemingway’s Code), togeth- 
er, it is manifest that the Legislature did not 
intend to exempt from taxation, in favor of a 
religious society, property which it could not 
lawfully hold. The legislative intent was to 
exempt such property as such society could law- 
fully hold.—Central Methodist Church v. City of 
Meridian, Miss., 89 So. 650. 

61. Trust Companies.—Shares of stock in 
a.trust company are a distinct entity from the 
capital stock or property and assets of the cor- 
poration.—Peters Trust Co. v. Douglas County, 
Neb., 184 N. W. 812. 

62. United States—War Savings Certificates. 
—Under Act Sept. 24, 1917, providing for the 
issuance of war savings certificates and stamps 
on terms and regulations to be prescribed by 
the Secretary of the Treasury, the regulations 
of the Secretary that such certificates should 
not be transferable, etc., were within the power 
conferred upon him.—United States v. Janowitz, 
U. S. S. C., 42 Sup. Ct. 40. , 

63 Vendor and Purchaser—Detention of Pos- 
session.—In an action by the purchaser for dam- 
ages on account of unlawful detention of pos- 
session, having resold before dat.. for delivery, 
the vendor cannot counterclaim for expenses in- 
curred in building sheds and feed boxes on the 
land.—Scott v. Habinck, Iowa, 184 N. W. 817. 

64. Waters and Water Courses—Servient Es- 
tate—The owner of the dominant heritage has 
a natural easement over the land of the ser- 
vient estate, both for the flow wf the surface 
waters and of water courses, and the owner of 
the servient estate cannot interfere with or di- 
vert such flow, and the fact that the owner of 
the servient estate has constructed a levee does 
not defeat the right of the dominant estate to 
the benefit of the natural drainage over the ser- 
vient estate in times of flood, and there is no 
difference betwen water courses, as the term is 
understood at common law, and surface water 
which flows in a regular channel at certain 
times only.—Mauvaisterre Drainage & Levee 
Dist. v. Wabash Ry. Co., Ill., 182 N. E. 559. 

65. Weapons—Traveler.—One who drove an 
automobile to a city 40 miles distant and back 
on the same day in broad daylight held not a 
“traveler” within statute permitting a traveler 
to carry a pistol on or about his person.—George 
v. State, Tex., 234 S. W. 87 

66. Wills—Alienation.—An attempt to restrict 
alienation held subsidiary and incidental to the 
main purpose of a will, so that the failure of 
the prohibition against alienation does not de- 
feat testator’s purpose.—Quilliam v. Union Trust 
Co. of Indianapolis, Ind., 132 N. E. 614. 

67.——Life Estates.—Parts of will giving life 
estate to testatrix’s husband, and after his 
death life estate to designated children and 
grandchildren, are not invalidated by attempted 
devises of life estates after death of the second 
takers to their heirs, and after death of the 
third takers to their heirs, and after death of the 
fourth takers a fee to their heirs, the succes- 
sive estates being independent and unconnected; 
it being impossible to say that testatrix would 
not have created the first two estates, had she 
known that the subsequent devises would be 
ineffective there being no manifest injustice to 
any beneficiary by upholding the first two, and 
this, though but a single/trust is created for 
carrying out the provisions of the will.—Beal 
v. Higgins, Ill. 132 N. E. 542. 

68. Life Estate—A devise “for the consid- 
eration of one dollar a year,” the devisees to 
pay taxes and insurance on said property at 
their death, “I would like to have it equally 
divided between my brother Elisha, surviving 
children and my sister E. remember equally, 
if you prefer other otherwise let your wish 
be granted” gave the remainder in the lots 
after a life estate to the sister and the broth- 
er’s children.—-Palmer v. Jones, Ill., 132 N. E. 667. 
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